
COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

Rachel Carson State Office Building – 2nd Floor| 400 Market Street, P.O. Box 8457 | Harrisburg, PA 17105-8457 | T: 717.787.3483 | F: 717.783.4738

http://ehb.courtapps.com

:
CITY OF ALLENTOWN :

:
v. : EHB Docket No.  2016-144-M

:
COMMONWEALTH OF PENNSYLVANIA, : Issued: September 1, 2017
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION :

OPINION AND ORDER ON
MOTION TO DISMISS

By Richard P. Mather, Sr., Judge

Synopsis

The Board grants the Department’s Motion to Dismiss.  The Board grants the Motion for 

several reasons. First, the written statement that Appellant challenges is found in a letter from the 

United States Environmental Protection Agency, and not in a letter from the Department.  

Second, even if the written statement were found in a Department letter to the Appellant, the 

written statement is not appealable because the statement is merely the Department’s 

interpretation of its own regulations.  Third, the Appellant’s challenge to the oral statement from 

the Department’s Program Manager at the September 12, 2016 meeting is not timely, and even if 

it were timely, the oral statement is not an order or directive.  The oral statement is merely the 

Department’s interpretation of a Department regulation that is not appealable at this time.  

Finally, the Appellant’s challenge to the Department’s interpretation of its regulation arises in the 

context of an application for a permit modification that the Appellant has not yet submitted to the 

Department for review and approval. The Board lacks jurisdiction to evaluate the challenge to 
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the Department’s interpretation of a regulation that the Appellant wants to litigate before the 

Department makes a decision on the permit modification application that has not yet been filed.

O P I N I O N 

Background

The above captioned appeal was filed by the City of Allentown (“Appellant”) on October 

21, 2016 in response to a letter from the United States Environmental Protection Agency Region 

III (“EPA”) that referenced an oral statement made during an earlier meeting with the Appellant, 

Department employees, and EPA representatives. 

The facts of this appeal have their beginning a decade ago.  On or around September 28, 

2007, EPA issued a Findings of Violation, Order for Compliance and Request for Information 

(“First EPA AO”) to the Appellant.  The First EPA AO ordered Appellant to submit plans to 

eliminate discharges from the Outfall #003 bypass and to eliminate sanitary sewer overflows

(“SSOs”). On or around September 28, 2009, EPA issued a Findings of Violation, Order for 

Compliance and Request for Information (“Second EPA AO”) to the Appellant and thirteen 

other municipal Respondents.  The thirteen Respondents all own or operate sewage collection 

systems that either directly convey wastewater to the Allentown wastewater treatment plant or 

convey the wastewater to the treatment plant after passing through the sewage collection system 

operated by another municipality.  This Second EPA AO ordered Respondents to eliminate 

discharge from the SSOs by December 31, 2016, and asserted that Appellant’s Outfall #003 is an 

SSO, not a bypass. On or around February 10, 2016, EPA issued a Findings of Violation, Order 

for Compliance and Request for Information (“Third EPA AO”) which provided an extension of 

the December 31, 2016 deadline in the Second EPA AO to December 31, 2017. 

Throughout this period, the Appellant has had NPDES Permit No. PA002600, which the 

Department issued on March 20, 2003. It was set to expire on September 30, 2007, but has been 
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administratively extended for 10 years, through October 1, 2017.  The Department has not yet 

reissued the permit. The Appellant believes that this is due to wet weather issues associated with 

peak flows at its Kline Island Wastewater Treatment Plant and the issue of blending. On or 

around April 17, 2013, the Appellant, EPA, and the Department had a meeting to discuss wet 

weather issues and planned actions to comply with EPA’s three AOs. At this meeting, the 

Appellant also raised the issue of whether blending was allowed in Pennsylvania under state or 

federal law, as the Eighth Circuit decided Iowa League of Cities v. Environmental Protection 

Agency, 711 F.3d 844 (8th Cir. 2013) on March 25, 2013 and vacated EPA’s blending rule that 

prohibited blending.1 Following the meeting, the Appellant, EPA, and the Department

corresponded twice before meeting again on June 14, 2016.  At this second meeting, the 

Appellant again raised the issue of blending because three years had passed since the Eighth 

Circuit’s decision and neither EPA nor the Department had given the Appellant an answer.

On September 12, 2016, representatives from the Appellant, the Lehigh County 

Authority, EPA, and the Department met to discuss the Appellant’s proposed plan to eliminate 

overflows.  The Appellant also asserts that at the meeting, a Department employee stated that his 

understanding was that the Department regulations prohibited blending. This statement was later 

                                               
1 In Iowa League of Cities v. Environmental Protection Agency, the Court of Appeals for the Eighth 
Circuit addressed the EPA’s rule on blending. The Court determined that the EPA failed to go through 
notice and comment as mandated by the Administrative Procedure Act and vacated the rule, which had 
been set forth in a letter, because it was “without observance of procedure required by law.” Iowa League 
of Cities, 711 F.3d at 876. Additionally, the Court found that the EPA’s blending rule “clearly exceed[ed] 
the EPA’s statutory authority and little would be gained by postponing a decision on the merits.” Id. at 
877. The Court found that, while the EPA is authorized to administer more stringent “water quality 
related effluent limitations,” the object of such limitations is the “discharges of pollutants from a point 
source.” Id. The Eighth Circuit Court of Appeals also decided that EPA is not authorized to regulate the 
pollutant levels in a facility’s internal waste stream and “insofar as the blending rule imposes secondary 
treatment regulations on flows within facilities, we vacate it as exceeding the EPA’s statutory authority.” 
Id. at 877-78. 
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repeated in a summary letter that EPA drafted and sent after the September 12, 2016 meeting.  

The September 30, 2016 letter from EPA includes the following sentence:

“Regarding blending, PADEP explained that according to state 
regulation, all flows from a sanitary system need to receive 
biological treatment, and therefore blending would be 
inappropriate.”  

The Appellant appealed this explanatory statement, which the EPA letter attributed to the 

Department. 

On January 31, 2017, the Department filed a Motion to Dismiss and a Motion to Stay 

Discovery Pending Disposition of the Department’s Motion to Dismiss. In its Motion to Stay 

Discovery, the Department argued that Appellant’s discovery was premised on the disputed 

contention that the Department made a final decision that is subject to review.  It was the 

Department’s position that it did not make a final decision subject to review and that it would be 

in the interest of judicial economy to address this dispute through the pending motion to dismiss 

rather than through discovery motions.  The Department further contended that Appellant’s 

discovery requests were burdensome because they went well beyond the alleged action at issue.  

The Department therefore requested that the Board stay discovery until the Board issued a ruling 

on the Department’s pending Motion to Dismiss.

On February 8, 2017, the Appellant filed its Response in Opposition to the Department’s 

Motion to Stay Discovery and argued that “it is well-settled that discovery should not be stayed 

pending a motion to dismiss for lack of jurisdiction when the discovery sought bears directly on 

fact-specific jurisdictional arguments raised in the motion to dismiss.”  Appellant’s Response at 

1.  The Appellant contended that its discovery requests were aimed at addressing the fact-

specific issues relevant to whether the Department had rendered an appealable action.  The 

Appellant’s position was that because the determination of whether a Department action is 
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appealable is highly fact-specific, the Appellant needed to be able to conduct discovery into the 

factual issues related to the jurisdictional issue raised by the Department. 

In an Order dated March 9, 2017, the Board granted in part and denied in part the 

Department’s Motion to Stay. All discovery that was not related to the jurisdictional issue raised 

by the Department in its Motion to Dismiss was stayed. However, the Board also ordered that all 

discovery that was related to the jurisdictional issue raised by the Department should be 

answered by March 22, 2017. Additionally, the Order directed that the Appellant file its 

Response to the Department’s Motion to Dismiss no later than April 24, 2017 and that the 

Department file its Reply no later than May 9, 2017.

On April 4, 2017, Appellant filed a Motion to Compel Appellee Department of 

Environmental Protection’s Response to Discovery Requests. In its Motion, Appellant argued

that the Department failed to give a clear answer to Appellant’s requests to ascertain the 

Department’s position on blending. The Appellant also asserted that the Department’s failure to 

produce documents due to alleged attorney-client privilege was improper, as attorney-client 

privilege did not apply to the documents the Appellant sought. The Board disagreed with the 

Appellant and denied the Motion to Compel. 

The Appellant filed its Memorandum in Opposition to Department’s Motion to Dismiss 

on May 24, 2017 in which it made four arguments: (1) that while its appeal is not limited to oral 

statements, oral statements are appealable, (2) the Department has issued an unequivocal 

blending prohibition, which is appealable, (3) the Board should determine that the Department 

has made a decision on blending in order to avoid an unnecessary waste of resources, and (4) the 

context of the sentence at issue in EPA’s letter weighs heavily in favor of its appealability. 
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On June 7, 2017, the Department filed its Reply to Allentown’s Response to Motion to 

Dismiss.  In it, the Department made five arguments: (1) Appellant’s appeal is an improper 

application for declaratory relief, (2) the wording of the challenged communication establishes 

that the communication is not a Department action, (3) the context of the challenged 

communication demonstrates that neither the Department’s purpose nor intent was to establish a 

blending prohibition, (4) the Board cannot grant any relief in this appeal, and finally, (5) the 

Clean Streams Law defers to the Board’s definition of “action.”2

In our review of this appeal and the Department’s Motion to Dismiss, we agree with the 

Department that this appeal should be dismissed. The letter containing the challenged sentence is 

not a Department letter.  It is from EPA, and it confirms an oral statement made by a Department 

Program Manager at a prior meeting.  The oral statement is not itself appealable under these 

facts.  Even if it were a letter from the Department, the sentence in the letter under appeal is an 

interpretation of a certain Department regulation that is not appealable at this time.  The 

challenged Department interpretation is applicable in the context of a Department permitting 

program and may be challenged after the Department makes a permit decision.  

Standard of Review

The Board is receptive to a motion to dismiss where there are no material facts in dispute 

and where the moving party is entitled to judgment as a matter of law. West Buffalo Twp. v. 

DEP, 2015 EHB 780, 781; Brockley v. DEP, 2015 EHB 198, 198-99; Blue Marsh Labs., Inc. v. 

DEP, 2008 EHB 306, 307; Borough of Chambersburg v. DEP, 1999 EHB 921, 925; Smedley v. 

DEP, 1998 EHB 1281, 1282.  Motions to dismiss will only be granted when a matter is free from 

doubt when viewed in the light most favorable to the nonmoving party. Brockley, supra; see 

                                               
2 In response to the Department’s Reply, the Appellant requested and received permission to file a 
Surreply Brief to respond to the Department’s argument that an action subject to appeal under 35 P.S. § 
691.7(b) is the same as an action subject to appeal under 35 P.S. § 7514 and the Board’s Rules.
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also Hanover Twp. v. DEP, 2010 EHB 788, 789-90; Northampton Twp. v. DEP, 2008 EHB 563, 

570; Cooley v. DEP, 2004 EHB 554, 558.  Rather than comb through the parties’ filings for 

factual disputes, for the purposes of resolving a motion to dismiss we accept the nonmoving 

party’s version of events as true.  Consol Pa. Coal Co. v. DEP, 2015 EHB 117, 122-23, aff’d, 

Consol Pa. Coal Co. LLC v. Dep’t of Envtl Prot., 129 A.3d 28 (Pa. Cmwlth. 2015); Ehmann v. 

DEP, 2008 EHB 386, 390. Here, even when viewed in the light most favorable to the Appellant, 

the appeal does not withstand the motion to dismiss.

Discussion

The facts of this case present an unusual set of circumstances to evaluate the issues raised 

by the Department’s Motion to Dismiss and warrant some additional background discussion. 

Prior to addressing the merits of the parties’ arguments, there are a few preliminary items that the 

Board should identify.  First, there is an issue regarding the nature of the Department’s action 

under appeal and the Board’s jurisdiction to hear a challenge to a statement in a letter written by 

EPA.  Normally, an appellant does not file an appeal with the Board from a letter written by EPA 

because the Board has jurisdiction to review Department actions.  35 P.S. § 7514.  The Board has 

no jurisdiction over EPA’s actions.

EPA sent the September 30, 2016 letter to the Appellant following a meeting between 

EPA, the Department, the Appellant, and the Lehigh County Authority on September 12, 2016. 

According to EPA, the meeting was held in response to the Appellant’s August 3, 2016 letter 

“requesting feedback on the proposed Sewer Capacity Assurance Rehabilitation Program 

(SCARP).”  In EPA’s letter there is a single sentence which is the focus of Appellant’s appeal:

Regarding blending, PADEP explained that according to state 
regulation, all flows from a sanitary system need to receive 
biological treatment, and therefore blending would be 
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inappropriate.

According to EPA’s letter, “PADEP” provided this explanation to the Appellant at the 

September 12, 2016 meeting in the context of discussions regarding the SCARP.  The Appellant 

and the Department have different views on how to properly characterize the sentence in the 

letter that was drafted and sent after the September 12, 2016 meeting to discuss the SCARP.

The Appellant asserts that this sentence is written confirmation of a long-awaited answer 

to the blending question the Appellant raised more than three years before: Specifically whether 

blending is allowed to eliminate overflows and to comply with the three Administrative Orders 

that EPA earlier issued to the Appellant.  This question was prompted by the Eighth Circuit 

Court of Appeals’ decision in Iowa League of Cities v. Environmental Protection Agency, 711 

F.3d 844 (8th Cir. 2013) in which the Court of Appeals vacated EPA’s regulation that prohibited 

blending.

In describing the September 12, 2016 meeting the Appellant stated, 

For the majority of that meeting, most of the discussion from the 
Federal and State government was led by EPA.  Suddenly when 
the discussion turned to the blending issue, DEP took the lead on 
that discussion.  Mr. Bharat Patel, a DEP manager from the 
Northeast Regional Office, stated that construction of EQ tanks 
would be an acceptable approach.  Ex. 1, Messenger Aff., at ¶ 23; 
Ex. 2, Chamberlain Aff., at ¶ 7; Ex. 3, Koplish Aff., at ¶ 9.  Mr. 
Patel then unequivocally declared that, based upon a State 
regulation (i.e., 25 Pa. Code § 92a.47), blending would not be 
allowed due to the fact that there would not be secondary treatment 
for all flows.  Id. Each of the three attendees at that meeting 
representing the City walked out of that meeting firmly believing 
that the Department had told the City that it was prohibited from 
blending and that the City would need to find an alternative means 
of meeting the AO obligations – with DEP making it clear that the 
use of an EQ basin was its preferred approach.

Appellant’s Memorandum at 3-4.  The Appellant further asserts that the September 30, 2016 

EPA letter is a “consensus letter” that the Department reviewed and approved before EPA sent it 

09/01/2017



9

to the Appellant.  According to the Appellant, the Department agrees that the statements in the 

letter accurately reflects the Department’s statements at the September 12, 2016 meeting.  The 

letter confirmed the Appellant’s understanding after the September 12, 2016 meeting that the 

Department “was prohibiting the City from blending.”  The Appellant believes the Department’s 

“unequivocal” blending prohibition is appealable to the Board at this time.

The Department disagrees that it made any decision prohibiting “blending” by the City of 

Allentown.  Paragraph 9 of Motion to Dismiss.  The Department asserts that a Department 

employee made an oral statement during the September 12, 2016 meeting with the Appellant at 

EPA’s offices concerning his interpretation of a particular Department regulation.  Paragraph 8 

of Motion to Dismiss.  The Department’s position is that the challenged sentence in EPA’s 

September 30, 2016 letter is merely “EPA’s subjective interpretation of the oral statements of a 

Department employee is not an action of the Department subject to Board jurisdiction.”  

Department Memorandum at 5.  In its Notice of Appeal, the Appellant references EPA’s letter as 

written notice of the Department’s action under appeal.  Notice of Appeal, Paragraphs 12-16 of 

Attachment A.

When viewed in the light most favorable to the Appellant, Brockley, supra, the Appellant 

has challenged an oral statement of a Department Program Manager that implicates a particular 

Department regulation of concern to the Appellant as it prepared its SCARP.  EPA subsequently 

provided written confirmation of the oral statement in its September 30, 2016 letter. EPA has 

also apparently undertaken a direct enforcement role under its independent enforcement 

authorities in an attempt to compel the Appellant to eliminate the SSO’s that EPA identified in 

its Administrative Orders.  
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EPA’s direct enforcement role against the Appellant complicates the situation because it 

is apparent that the Department also has an important permitting role to review and approve any 

proposed modifications to the Appellant’s sewage treatment plant’s design to correct the 

violation identified in EPA’s Administrative Orders.  To correct the violations, the Appellant 

must acquire a permit modification issued by the Department pursuant to Section 207 of the 

Clean Streams Law, 35 P.S. § 691.207, also known as a “Water Quality Management Permit” or 

a “Part II Permit” and may need a permit modification for its NPDES permit.  To secure either a 

modified Part II Permit or a modified NPDES permit, the Appellant must comply with state 

Water Resources regulations at 25 Pa. Code Chapters 91-96.3  The Appellant has particular 

interest in the Department’s future application of 25 Pa. Code § 92a.47 to its not-yet-filed 

proposal to comply with the EPA-issued Administrative Orders.4 The Appellant has both an EPA 

initiated enforcement action against it that it needs to resolve and a need to secure one or more

modified permits from the Department for any changes to its sewage treatment plant’s design 

necessary to eliminate the identified violations. To correct the violations that EPA identified, the 

Appellant has to satisfy both state and federal requirements of the Department and EPA. This 

regulatory framework explains why a letter from EPA plays such a prominent role in this appeal 

and why the Appellant is required to meet with and obtain approvals from both EPA and the 

Department.  With this background information addressed, we turn now to the merits.

                                               
3 The Department’s water quality permitting program consists of several parts under the Department’s 
regulations.  See 25 Pa. Code Chapters 91-96.  A person needs both an NPDES permit containing 
discharge limits for a particular permitted discharge and a Part II Permit authorizing the construction of a 
plant or facility designed to meet the applicable NPDES discharge limits.  Both parts of the permitting 
program are implicated in this appeal.  See 25 Pa. Code §§ 92a.1(b), 92a.47, 91.21; 35 P.S. § 691.707.  
The Appellant has an NPDES permit for its existing treatment plant discharges that expired in 2007 but it 
has been administratively extended.  The Appellant also has an existing Part II Permit that will need to be 
modified to correct the violations identified by EPA in its Administrative Orders.  

4 Section 92a.47 is a particular regulation in Chapter 92a (National Pollutant Discharge Elimination 
System Permitting, Monitoring, and Compliance). 25 Pa. Code § 92a.47.
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The Appellant asserts that its appeal is not just “an appeal of a stand-alone oral statement 

by a Department Program Manager. This is an appeal of the blending prohibition stated by Mr. 

Patel [the Department Program Manager] at the September 12, 2016 meeting and the follow-up 

confirmation of such prohibition in the September 30, 2016 letter.”  Appellant Memorandum at 

8.  The issue before the Board is whether this combination of communications, an oral statement 

of a Department Program Manager, and subsequent written confirmation of the oral statement in 

a letter from EPA, constitute a final action of the Department that the Appellant may appeal to 

the Board at this time.

An appellant may only appeal a final Department action. Eric Ashley v. DEP, EHB 

Docket No. 2017-020-L, Slip op. at 2; (Opinion and Order, June 9, 2017); 35 P.S. § 7514(c).  An 

“action” is defined as “an order, decree, decision, determination or ruling by the Department 

affecting personal or property rights, privileges, immunities, duties, liabilities or obligations of a 

person including, but not limited to, a permit, license, approval or certification.” 25 Pa. Code § 

1021.2(a). Additionally, a letter or other written communication, although not labeled an order, 

but which requires specific action on the part of a recipient, may possess the characteristics of an 

order. Borough of Kutztown v. DEP, 2001 EHB 1115; 202 Island Car Wash, L.P. v. DEP, 1999 

EHB 10; Medusa Aggregates v. DER, 1995 EHB 414; Martin v. DER, 1987 EHB 612. See also 

Borough of Edinboro v. DEP, 2000 EHB 835; Goetz v. DEP, 2000 EHB 840 (inspection report); 

Harriman Coal Corp. v. DEP, 2000 EHB 1295.

As a general rule, the Board will consider the following seven factors in determining 

whether a Department letter is an action for the purposes of an appeal: (1) the wording of the 

letter, (2) the substance, meaning, and purpose of the letter, (3) practical impact, (4) regulatory 

and statutory context, (5) apparent finality of the letter, (6) the relief the Board may offer, and (7) 
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any other indication of the letter’s impact on the recipient’s personal or property rights. Borough 

of Kutztown v. DEP, 2001 EHB 1115. See also Chesapeake Appalachia v. DEP, 2013 EHB 447, 

aff’d, 89 A.3d 724 (Pa. Cmwlth. 2014); Eljen Corp. v. DEP, 2005 EHB 918; Beaver v. DEP, 

2002 EHB 666. Here, we are asked to examine a prior oral statement made by a Department 

Program Manager as well as written confirmation of the oral statement in a letter from EPA. 

In its Motion to Dismiss, the Department makes two primary arguments. First, the 

Department argues that a third party’s written characterization of a Department employee’s oral 

statement is not a Department action subject to the Board’s jurisdiction. Second, the Department 

argues that an advisory statement of a Department employee is not a final decision of the 

Department subject to the Board’s jurisdiction. The Board finds merit in both arguments.

To address the Department’s first argument, the Board needs to evaluate the nature and 

effect of both the September 12, 2016 oral statement by the Department Program Manager5 and 

the sentence confirming that statement in the September 30, 2016 letter from EPA.  The Parties 

describe the nature of the oral statements from the Department at the September 12, 2016 

meeting in different ways.  The Appellant argues that Mr. Bharat Patel, a DEP manager from the 

Northeast Regional Office, “then unequivocally declared that based upon a State regulation, (i.e. 

25 Pa. Code § 92a.47), blending would not be allowed due to the fact that there would not be 

secondary treatment for all flows.”  The Appellant’s attendees at the meeting believed that the 

Department had told the Appellant that it was prohibited from blending.  The Department 

disagrees that its Program Manager announced a prohibition at the September 12, 2016 meeting.  

According to the Department, the oral statements were merely the Department’s identification of 

relevant regulatory requirements that may be implicated when the Appellant eventually submits

                                               
5 When viewed in the light most favorable to the Appellant, the Board accepts the Appellant’s view that 
the Department employee who made the statement at the September 12, 2016 meeting was Mr. Patel, a 
Department Program Manager.
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an application for a permit modification to the Department for review.  The Department asserts 

that these statements at the meeting merely presented the Department’s interpretation of law.

The Department points out that the statements that the Appellant appeals are those made 

orally by a Department Program Manager during the September 12, 2016 meeting that EPA held 

to discuss an EPA enforcement action against Appellant. The Department correctly recognizes 

that oral statements of Department employees are generally not appealable actions subject to the 

Board’s jurisdiction. JEK Construction Company, Inc. v. DER, 1990 EHB 535. There is an 

exception to this, which is that oral directives that meet the definition of an “action” are 

appealable. Medusa Aggregates Company v. DER, 1995 EHB 414, 421-22. For the reasons set

forth below, the Board does not find that the Department’s oral statement here meets the 

definition of “action” as defined by the Board’s Rules.

The Appellant relies upon Medusa for support that the statement made by the 

Department’s employee during the September 12, 2016 meeting constitutes an appealable action. 

We do not find this to be a compelling argument. In Medusa, the appellant argued that a 

statement made by a Department inspector should constitute an appealable action. Medusa, 1995 

EHB at 418, 421. The appellant asserted that the Department inspector made statements advising 

the appellant not to conduct any mining activities within 300 feet of the Fisher House. Id. at 423. 

However, no evidence existed showing the exact content of the inspector’s statements, which 

precluded the Board from engaging in any meaningful analysis. Id. While the Board 

acknowledged that oral statements might be appealable, they would have to conform to the 

established definition of “action” in order to be appealed. Id. at 422. In Medusa, the Board 

determined that the appellant failed to provide sufficient evidence regarding the nature of the 

Department inspector’s statements. Id. at 423. Therefore, the Board could not rule on whether the 
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content of the statement amounted to an appealable action. Id. Here, we have EPA written 

confirmation of the Department Program Manager’s statement and we think that it is much more 

like those statements addressed in JEK Construction Co., Inc. v. DER, 1990 EHB 535.

The oral statement at issue in JEK allegedly advised the appellant that the Department 

would not approve a landfill permit where certain conditions existed on the proposed site. Id. at 

538. Similar to this appeal, at the time that the statement was made, JEK had not applied for a 

permit. Id. at 535, 542. The Board found that this fact made the appellant’s position – that oral 

representations are appealable – much more difficult. Id. at 544. It is the Board’s position that an 

“expression of an opinion on [the Department’s] behalf while a permit application is still under 

review is not appealable because that opinion could change and the [Department] final decision 

will be reflected in the permit as issued or denied.” Id.; see Snyder Township Residents For 

Adequate Water Supplies v. DER, 1984 EHB 842. 

In JEK, the Department alerted the appellant to problems that existed on the appellant’s 

site and confirmed these problems in a letter. The letter, which confirmed the problems, stated 

“[the Department] will make a final determination only after a technical review of a complete 

application.” Id. at 538. The situation here is very similar. As in JEK, a Department employee 

made an oral statement to the Appellant which was then followed up by a letter (though here, the 

letter is one step further removed as it came from EPA, not the Department). The Board stated in 

JEK, “[W]e are not charged with the duty of reviewing all opinions expressed by [Department] 

staff members in the course of administration of all of the environmental statutes.” Id. at 545. We 

find that the oral statement challenged in this appeal is an interpretation of a regulation and it is 
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not an order or directive to the Appellant.  Therefore, the oral statement is not a final appealable 

action.6

The Department also asserts that the appealed written confirmation of its prior oral 

statement appears in a September 30, 2016 letter from the EPA.  More specifically, the 

Department posits that EPA’s letter made no representation that it had been sent out on behalf of 

the Department. Therefore, the Department argues, the Appellant is not challenging a written 

decision of the Department. Rather, Appellant seeks to challenge the EPA’s characterization of a 

Department employee’s prior oral statements. The Department concludes that a letter from EPA 

is not an action of the Department subject to the Board’s jurisdiction. 

The Appellant argues that EPA’s September 30, 2016 letter is, in practical effect, a 

Department letter, and it is allowed to challenge the statement in the letter attributed to the 

Department Program Manager which was made at the September 12, 2016 meeting at EPA’s 

office.  The Board disagrees.  The letter is clearly from EPA, and the Department’s review of the 

draft of EPA’s letter before it was sent to the Appellant does not change its fundamental nature.  

It is a letter from EPA following a meeting with the Department, EPA, and the Appellant.  The 

letter is not a Department letter in which the Department directed the Appellant to take any 

action.  The Board has no jurisdiction over a challenge to a statement in an EPA letter 

confirming something a Department Program Manager said at a prior meeting.

                                               
6 Although the Department did not raise a timeliness of appeal argument, the Board notes that the appeal 
was filed on October 27, 2016 which is more than thirty days from the date of the September 12, 2016 
meeting with the Department at EPA’s offices.  25 Pa. Code § 1021.52.  The Department made the oral 
statement under appeal at the September 12, 2016 meeting.  The thirty day appeal period is jurisdictional 
Rostosky v. Dep’t of Envtl. Res., 364 A.2d 761 (Pa. Cmwlth. 1976); Ametek, Inc. v. DEP, 2014 EHB 65.  
The Board has authority to raise sura sponte questions concerning its jurisdiction to hear a matter, such as 
timeliness of an appeal. Raykovich v. DEP, 2014 EHB 287.  Appellant’s appeal of the oral statement at 
the September 12, 2016 meeting is not timely, and the Board lacks jurisdiction over this Department’s 
communication as a stand-alone basis of appeal.  The Appellant, however, asks the Board to hear its 
challenge to the Department’s oral statement in connection with its challenge to EPA’s letter dated 
September 30, 2016.
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The Appellant asserts that the context of EPA’s letter and the Department’s involvement 

in reviewing drafts of it before it was sent supports its claim that the EPA’s letter constitutes 

confirmation of a final Department action that is subject to the Board’s jurisdiction.  The 

Appellant has for years sought an answer from EPA and the Department regarding the 

availability of blending to help solve its compliance problems at the center of EPA’s ongoing 

enforcement actions against the Appellant.  The Department’s oral statement at the September 

12, 2016 meeting and EPA’s confirming September 30, 2016 letter provide a clear answer to 

Appellant’s question concerning the availability of blending under Section 92a.47.  The Board 

does not agree that the letter’s context and the Department’s involvement support the assertion 

that it is a final Department action. However, the Board rejects the Department’s assertion that 

the sentence in EPA’s letter is merely a subjective characterization of an oral statement of one of 

its employees.  The Department’s review of the draft letter, before it was finalized and sent,

eliminates any concerns about the accuracy of the Department’s oral statement described in 

EPA’s letter.  When viewed in the light most favorable to the Appellant, the description of the 

Department’s statement in EPA’s letter is more than just EPA’s subjective characterization of 

something EPA heard at an earlier meeting.  The sentence in EPA’s letter is an accurate 

description of a Department Program Manager’s statement regarding the Department’s 

interpretation of a Department regulation at 25 Pa. Code § 92a.47.

The Board agrees that the context of the Appellant’s longstanding request for an answer 

regarding blending and the Department’s role in reviewing the draft of EPA’s letter before it was 

sent are facts the Board should consider.  These facts do not, however, change the nature of the

communications under appeal.  The statement of the Department Program Manager and the 

confirming sentence in EPA’s follow-up letter merely set forth the Department’s interpretation of 
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a permitting regulation that is not subject to appeal at this preliminary stage of the permitting 

process.

The Appellant mistakenly asserts that the purpose of the Department’s oral statement and 

EPA’s written communication was not to make helpful suggestions or provide an interpretation 

of law.  Rather, according to the Appellant, the purpose was to require the City to put in an EQ 

basin rather than pursue a blending solution.  Appellant Memorandum at 11.  The 

communications did not require or authorize such modifications of Appellant’s treatment plant.  

The letter did not authorize or direct the Appellant to make any changes to its treatment plant 

until it secured a permit modification which could not be approved until after the Appellant filed 

an application for a permit modification with the Department, and the Department approved the 

proposed modification.  The Department’s communication did not order or direct the Appellant 

to take an action, but it merely informed the Appellants of applicable regulatory requirements 

that the Appellant needed to consider when preparing its proposal to correct violations identified 

in EPA’s orders and related permit modification application.7

Even if the appealed statement in EPA’s letter were present in a Department letter, we 

would nonetheless find that we lack jurisdiction because the statement at issue is one that reflects 

the Department’s interpretation of its own regulations.  Appellant argues that the Department 

Program Manager’s statements were directives that had an effect on Appellant’s rights and are 

therefore subject to appeal and to the Board’s jurisdiction. Appellant’s Memorandum in 

Opposition at 7. Appellant further argues that the Department Program Manager’s statement was 

not a standalone oral statement. It was a blending prohibition stated by the Department’s 

                                               
7 The Department’s communication lacked the force of a Department order or mandatory direction.  The 
Appellant’s description belies is mistaken assertion: “with DEP making it clear that the use of an EQ 
basin was its preferred approach.  Appellant Memorandum at 4 (emphasis added).  A preferred approach 
is not a mandated approach that is required.
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Program Manager at the September 12, 2016 meeting and further confirmed in EPA’s September 

30, 2016 letter. Id. at 8. The Appellant then argues that the Department’s “unequivocal” blending 

prohibitions are appealable and that in this matter, an unequivocal blending prohibition appeared 

in the September 30, 2016 letter.  

The Appellant draws the Board’s attention to a line of cases that recognize Department 

letters as appealable actions. The Board agrees that some Department letters can be subject to 

appeal. However, again the letter in this matter is not a Department letter. It is a letter from EPA. 

Appellant never directly acknowledges this critical distinction. Instead, the Appellant asserts that 

given the series of Department communications leading up to the September 30, 2016 EPA 

letter, and the contents of the letter itself, the Department Program Manager’s statement at the 

September 12, 2016 meeting had the “practical effect of ordering the City to forego blending and 

put in an EQ basin.” Id. at 9. Specifically, the Appellant avers as follows: (1) Appellant asked the 

Department over a period of three years whether blending is allowed; (2) the Department delayed 

giving a response before it finally determined that blending was illegal; (3) an Administrative 

Order compliance date of December 31, 2017 was approaching; and (4) the Department told 

Appellant that it wanted Appellant to install EQ basins while sending the “appropriate message” 

regarding blending. Id. at 10-11. Thus, it is the Appellant’s position that the purpose of the oral 

and written communication from the Department and EPA “was not to make helpful suggestions 

or provide an interpretation of the laws” but instead was to require the installation of an EQ basin 

rather than pursue blending. Id. at 11. 

The Appellant cites Beaver Valley Slag, Inc. v. DEP, 2015 EHB 458, in support of its 

position that letters from the Department may constitute appealable actions. Appellant’s 

Memorandum in Opposition at 8. The Board agrees that Beaver Slag supports the proposition 
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that letters from the Department may be appealable. The letter appealed in Beaver Slag was not 

from a third party such as EPA. Nor did it describe the statements of a Department employee.

The letter in Beaver Slag took two clear actions. First, it rejected four proposals submitted by the 

environmental consulting service retained by the appellant. Beaver Slag, 2015 EHB at 465. 

Second, the letter directed the appellant to submit a plan within 60 days that detailed how the 

appellant intended to comply with its permit obligations. Id. The Board found that the letter “not 

only directed the [a]ppellants to take an action but also imposed an obligation upon the 

[a]ppellants to do so, thus creating a final action.” Id. That is not analogous to this appeal. EPA’s 

September 30, 2016 letter neither directed action nor imposed an obligation.  It simply described 

an oral statement that the Department made at an earlier meeting.

As previously stated, this is an appeal of an EPA letter containing a description of a 

Department Program Manager’s oral statement, not of a chain of interactions occurring between 

Appellant and the Department. Appellant argues that “given the coercive regulatory context” of 

the EPA letter, it had more significant impacts than requiring new treatment options be 

submitted. Appellant’s Memorandum in Opposition at 9. Appellant insists that the letter “had the 

practical effect of ordering the City to forego blending and put in an EQ basin.”8 Id. We disagree. 

As previously mentioned, the EPA letter included the following explanatory sentence:

“Regarding blending, PADEP explained that according to state regulation, all flows from a 

sanitary system need to receive biological treatment, and therefore blending would be 

inappropriate.” Bd. Ex. 1 at 9.  Nowhere in the letter is there either a direction to take action or 

an imposed obligation as each appeared in Beaver Slag. The Appellant assumes a direction from 

                                               
8 Here, the Appellant cited Borough of Edinboro v. DEP, 2000 EHB 835, and Beaver v. DEP, 2002 EHB 
666, to support its position that the Department’s written expectation that a municipality will prohibit a 
certain action (in Borough of Edinboro that action was making new connections) is tantamount to the 
Department effectively requiring the municipality to prohibit that action. However, neither case dealt with 
a communication that merely provided the Department’s interpretation of a permitting regulation.
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the Department’s interpretation of its regulation, but such direction is not explicit or even 

implied in EPA’s letter. Rather, the EPA letter confirming the Department’s prior oral statement 

merely communicates a Department explanation of a relevant Pennsylvania regulation of interest 

to the Appellant.

The Appellant also relies on Borough of Kutztown v. DEP, 2001 EHB 1115, for its point 

that EPA’s letter directed it to take action. However, the language of the Kutztown letter stands in 

stark contrast to that of EPA’s letter. In relevant part, the Kutztown letter reads: 

It will be necessary for the permittee to comply with Section 94.22 of Chapter 
94 as follows: Submit a corrective action plan (CAP) to the regional office 
within 90 days setting forth steps to be taken by the permittee to prevent the 
projected overload. . . . Limit new connections to and the extensions of the 
sewerage facilities based upon remaining available capacity under a plan 
submitted in accordance with this section.”

Borough of Kutztown, 2001 EHB at 1115-16. The Appellant accurately characterizes the Board’s 

position in Kutztown – that, in its letter, the Department did not intend to make helpful 

suggestions or provide an interpretation of the law, but rather intended to require Kutztown to 

“begin planning immediately, and do so in a specific manner.” Id. at 1122. The letter in 

Kutztown also limited new connections. Again, the directives are explicit in the Kutztown letter 

and no such directive or imposed obligation exists here.

The Appellant tries to address this issue by citing Medusa Aggregates v. DER, 1995 EHB 

414, a case in which the Board looked at the implication of a Department letter and found that it 

constituted an appealable action. In Medusa, the Department argued that the letter in question 

was not appealable because it did not affect the appellant’s rights or obligations but rather, 

[M]erely provided Medusa . . . with various options as follows: discontinue 
mining within the 300 foot zone around the Fisher House, obtain a new waiver 
from [the property owner] either voluntarily or through the court, continue 
mining within the barrier and face a possible enforcement action by DER, or 
seek injunctive declaratory relief through the Commonwealth Court.
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Medusa, 1995 EHB at 418. The letter itself concluded as follows,  

You may choose to provide a written release from the current owner 
consenting to mining within the 300 foot barrier or try to revise your maps and 
plans to limit any further activity within the barrier to reclamation only. Please 
inform us of your plans at your earliest possible convenience. No further 
mining activities are presently authorized within the barrier. 

Id. at 416. The Board in Medusa disagreed with the Department’s characterization of its letter 

because the implication of its final sentence was that Medusa must refrain from mining within 

the 300 foot barrier around the Fisher House. Id. at 419. The Board determined that “the 

language of DER’s letter [was] not conditional; it clearly state[d] that Medusa . . . [was] no 

longer authorized to mine[. . .].” Id. at 421. The Board further determined that the letter was not 

intended to simply be notice to Medusa of its options. Id. at 419. “The purpose of the letter was 

to prohibit further mining.” Id. Again, the example presented by Medusa is not analogous to the 

current appeal.

Unlike the Department’s letter in Medusa, there is no language in EPA’s letter, which 

merely confirms the Department’s prior oral explanation, barring the Appellant from taking a 

certain action. All that exists is a written account of the Department’s interpretation of a 

Pennsylvania regulation. Further, the letter was written as a summary of the events that 

transpired in an earlier meeting. Its purpose was not to impose a blending prohibition. In 

Medusa, the appellants were told not to mine and that if they did, they would face consequences 

as outlined by the Department. The final sentence of the letter implicitly directed the appellants 

to cease mining activity by stating that mining activity was now prohibited. Here, the Appellant 

has been given an interpretation of a regulation that was discussed during the earlier meeting and 

nothing more.
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The Department makes one additional argument in support of the Motion to Dismiss that 

the Board should address.  The Department asserts that the Appellant discussed “potentially 

modifying the sewage treatment plant’s design to allow a portion of the sewage to bypass part of 

the treatment train under certain circumstances (“blending”).”  Department Brief at 7.  To modify 

its treatment plant’s design, the Appellant would need to submit a complete permit application 

for a Part II Permit to the Department for review and approval.  According to the Department, 

Appellant has not yet submitted a permit application.  Until the Appellant submits a complete 

permit modification application and the Department completes its review, the Department asserts 

that there is no final action to appeal to the Board.  JEK Construction Company, Inc. v. DEP, 

1990 EHB at 544.  According to the Department, the proper time to challenge a permit action is 

after the Department acts on the yet-to-be submitted permit modification application.

The Appellant makes several arguments in response to the Department position.  First, 

the Appellant goes to great lengths to describe the Department’s oral statements as an 

unequivocal prohibition against blending.  Appellant Memorandum at 8-11.  The Appellant also 

asserts that allowing the appeal avoids unnecessarily wasting resources.  Appellant 

Memorandum at 12-13.  Without an immediate appeal of the Department’s position, the 

communities subject to EPA’s Administrative Order remain in ongoing non-compliance that may 

jeopardize the Appellant’s ability to meet the deadline in the orders.  Finally, the Appellant 

indicates that it could save $37 million compared to the option suggested by the Department at 

the September 12, 2016 meeting.  There are also additional operational considerations that favor 

the use of blending that the Appellant wants to use.  Overall, the Appellant views these 

considerations as very significant impacts that support its desire to appeal the Department’s 

communications about blending now.
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The Appellant argues it may challenge the Department’s position on the availability of 

blending under 25 Pa. Code § 92a.47 now without applying for a permit modification because 

the communications amount to a prohibition or direction and there are significant impacts on or 

benefits for the Appellant if the Board allows the challenge to the Department’s position now.

The Appellant wants to challenge the Department’s legal interpretation of Section 92a.47 

as expressed by the Department’s Program Manager during the September 12, 2016 meeting and 

later confirmed in EPA’s September 30, 2016 letter.  More to the point, the Appellant wishes to 

challenge the Department’s position now before it submits an application for a permit 

modification to avoid the time and expense of preparing an application and the delay while it 

waits for a Department decision.  The problem for the Appellant is that communications, such as 

those in this appeal, that merely state the Department’s views on the requirements of the law are 

not subject to appeal. Sayreville Seaport Associates Acquisition Co. v. Dep’t of Envtl. Prot. 60 

A.3d 867 (Pa. Cmwlth. 2012).  In Sayreville, the Pennsylvania Commonwealth Court stated:

Here, the Department’s July and December letters do not grant or 
deny a pending application or permit, and they do not direct 
Sayreville to take any action nor impose any obligations on the 
company.  Rather, the letters are best characterized as advisory 
opinions, expressing the Department’s understanding of 
Pennsylvania law.  Indeed, as the December letter demonstrates, 
the Department was not even in possession of all relevant facts 
when its initial letter issued.  (See letter of December 23, 2010, 
stating, “We have recently learned that Sayreville’s contaminated 
soil is licensed in New Jersey…”).

While the Department’s position may not actually change from 
that expressed above, as of yet, neither Sayreville nor HCP have 
followed the formal regulatory process required to seek approval to 
beneficially use the soil and, therefore, the Department has not yet 
adversely affected Sayreville’s personal or property rights, 
privileges, duties or obligations.  Accordingly, those letters do not 
constitute appealable actions, triggering the Board’s jurisdiction; 
the appeals should have been quashed.
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Id. At 872. The Appellant in this appeal, like the Appellant in Sayreville is not authorized to 

challenge the Department’s position regarding Section 92a.47 until the Department makes a 

decision on the Appellant’s permit application that has not yet been filed.9

Separate Basis for Board’s Jurisdiction under Clean Streams Law

The Appellant raises one additional argument regarding the Board’s jurisdiction to 

consider the challenge to the Department’s oral declaration regarding 25 Pa. Code § 92a.47.  The 

Appellant argues that it has two independent jurisdictional bases to challenge the Department’s 

position under the Environmental Hearing Board Act (“EHBA”), 35 P.S. § 7511-7516 and 

separately under the Clean Streams Law, 35 P.S. § 691.7(a).  If the Board agrees with the 

Department that the Board lacks authority under Section 7514 of the EHBA and the Board’s 

Rules of Practice and Procedure at 25 Pa. Code 1021.2, the Appellant asserts that Clean Streams 

Law provides a broader basis for jurisdiction than the EHBA because the Clean Streams Law use 

of the term “action” is not limited by the regulatory definition of the term “action” at 25 Pa. 

Code § 1021.2.  The Appellant asserts that this provides the Board with broader jurisdiction than 

that provided under the EHBA, and this broader jurisdiction extends to its challenge to the 

Department’s interpretation of Section 92a.47.

The Department disagrees with the Appellant’s position that the Clean Streams Law 

provides a broader independent basis for Board jurisdiction than the EHBA.  The Department 

asserts that “the Clean Streams Law defers to the Board’s regulations,” 35 P.S. § 691.7(b), citing

Randy J. Spencer v. DEP, 2008 EHB 573, 574.  Under the Department’s view, the type of 

“action” appealable to the Board under Section 7(b) of the Clean Streams Law is the same type 

                                               
9 The Appellant is in effect seeking declaratory relief from the Board regarding the Department’s 
interpretation of Section 92a.47.  It is well settled that the Board is not empowered to provide appellants 
with declaratory relief.  Constanza v. Dep’t. of Envtl. Res., 606 A.2a 645 (Pa. Cmwlth. 1992) cited in 
Sayreville 60 A.3d at 872.
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of “action” under the EHBA and both statutes adhere to the regulatory definition of the term

“action” at 25 Pa. Code § 1021.2.

The Appellant sought and received permission from the Board to file a Surreply Brief to 

the Department’s Reply Brief.  In its Surreply Brief, the Appellant asserted that the Board’s prior 

decision in Spencer is distinguishable.  According to the Appellant, the Board’s Rules limiting 

the time for the taking appeals are applicable to appeals of “actions” under Section 7(b) of the 

Clean Streams Laws, but the regulatory definition of the term “action” is not applicable. 

Appellant Surreply Brief at 1-2.  The Appellant believes the Board is not bound to follow its 

regulatory definition of the term “action” at 25 Pa. Code § 1021.2 in an appeal of an “action” 

under the Clean Streams Law. The Clean Streams Law provides a broader basis for jurisdiction 

in this appeal to consider the Department’s oral statement later confirmed by EPA in a letter.

The Board disagrees with the Appellant’s view that the Clean Streams Law provides the 

Board with the jurisdiction to consider the appeal even if the EHBA and the Board’s Rules do 

not for several reasons.  First, the Appellant’s argument is premised upon an interpretation that 

the term “action” in Section 7(b) of the Clean Streams Law is different than the use of the term 

in the EHBA and the Board’s Rules at 25 Pa. Code § 1021.2. There is no authority for such 

dueling interpretations of the term “action.”  There is nothing in the Clean Streams Law or the 

Board’s case law to support such a conclusion.  Absent support in the Clean Streams Law for 

such an inconsistent practice or procedure, Section 1021.19(a)-(b) provide that Chapter 1021 

governs practice and procedure before the Board. 25 Pa. Code § 1021.19(a)-(b).  In Spencer, the 

Board concluded: 

Neither statute at issue here provides a different time period: the 
Clean Streams Law defers to the Board’s regulations, 35 P.S. § 
691.7(b) and the Dam Safety and Encroachments Act provides for 
a similar 30 day appeal period. 32 P.S. § 693.24(a).
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While the Appellant is correct that the Board in Spencer addressed a timeliness issue, the rule in 

Spencer is equally applicable to address the Appellant’s claim that the Clean Steams Law defines 

the term “action” more broadly than the EHBA and the Board’s Rules.  The Clean Streams Law 

does not contain a different or inconsistent definition of the term “action,” and therefore the 

Board will defer to the Board’s regulations in Chapter 1021 as it did in Spencer.

Even if the Clean Streams Law contained a definition of the term “action” that is 

different than or inconsistent with the definition in the EHBA and the Board’s Rules, the Board 

would not apply this inconsistent definition in this appeal because of the General Repeals in 

Section 8 of the Act of January 1, 1988 (P.L. 530 No. 94) which is codified at 35 P.S. §§ 7511-

7516 and known and cited as the EHBA.  Section 8(b) of Act 94, which is not codified, contains 

the following general repealer:

b) General – all acts and parts of acts are repealed insofar as they are inconsistent with this 

act.

Section 8(b) of the Act of January 1, 1988 (P.L. 530 No. 94).  If the Clean Streams Law had an 

inconsistent definition of the term “action,” Section 8(b) repealed this inconsistent part of the 

Clean Streams Law.10

Additionally, the Appellant proposes an unworkable and confusing jurisdictional

framework in which the Board’s jurisdiction over Department actions varies from statute to 

statute.  Most Department regulatory programs rely upon the substantive authority of several 

enabling statutes thereby further complicating the jurisdictional framework of the Board.  The 

Board needs a consistent jurisdictional framework that the EHBA and the Board’s Rules 

provides.

                                               
10 The Board does not believe the Clean Streams Law contains an inconsistent definition of the term 
“action” triggering application of the general repealer language in Section 8(b).
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Finally, the Board rejects the Appellant’s position that the Board has jurisdiction over 

oral statements of a Department Program Manager that are later confirmed in a letter from EPA 

that merely provide the Appellant with the Department’s interpretation of a Department 

regulation that it will apply in the future after the Appellant files an application to modify an 

existing permit.  For multiple reasons set forth in this opinion, the Board declines to rely upon 

the Clean Streams Law as an independent basis for jurisdiction over such oral declarations.

Conclusion

The Board grants the Department’s Motion to Dismiss because the statement that the

Appellant appeals is in a letter sent by EPA in response to a meeting held at EPA, at which the 

Department was present. The EPA letter is not a Department letter and the Board therefore lacks 

jurisdiction over it and its contents. Further, even if the letter had originated from the 

Department, the Board finds that the statement contained therein is no more than an 

interpretation by a Department employee of the Department’s regulations.  The oral statement of 

the Department Program Manager is likewise not appealable at this time.  The oral statement 

referenced in EPA’s letter is not an order, directive, or prohibition.  It is merely the Department’s

regulatory interpretation, which is not appealable.

The Appellant wants to challenge the Department’s interpretation of Section 92a.47 

without filing an application for a permit modification and allowing the Department to take final 

action on that application.  The Board recognizes that the Appellant believes that the 

Department’s interpretation imposes substantial burdens on the Appellant that it wishes to avoid.  

One of the burdens is the cost and effort to prepare an application for a permit modification that 

the Appellant is certain the Department will disapprove consistent with its interpretation of 

Section 92a.47.  Appellant’s appeal of the oral statement uttered by the Department Program 
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Manager and confirmed in a letter from EPA attempts to avoid the time, expense, and effort 

associated with preparing and filing an application for a permit modification.  The Board, 

however, has no jurisdiction over these communications, and assuming that the permit process 

plays out in the manner anticipated by the Appellant, the Appellant will have to follow the

Department’s applicable permitting procedures if it wants to file an appeal with the Board 

challenging the Department’s interpretation of Section 92a.47.

Therefore, we issue the following Order.

09/01/2017



COMMONWEALTH OF PENNSYLVANIA

ENVIRONMENTAL HEARING BOARD

29

CITY OF ALLENTOWN :
:

v. : EHB Docket No.  2016-144-M
:

COMMONWEALTH OF PENNSYLVANIA, :
DEPARTMENT OF ENVIRONMENTAL :
PROTECTION :

O R D E R

AND NOW, this 1st day of September, 2017, it is hereby ordered that the Department’s 

Motion to Dismiss is GRANTED and the docket will be marked closed and discontinued.

ENVIRONMENTAL HEARING BOARD

s/ Thomas W. Renwand
THOMAS W. RENWAND
Chief Judge and Chairman

s/ Michelle A. Coleman
MICHELLE A. COLEMAN
Judge

s/ Bernard A. Labuskes, Jr.
BERNARD A. LABUSKES, JR.
Judge

s/ Richard P. Mather, Sr.
RICHARD P. MATHER, SR.
Judge

s/ Steven C. Beckman
STEVEN C. BECKMAN
Judge

DATED:  September 1, 2017
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